17-11-,2011 15:24 EUAY CHAMBERS + B94396756 hi. 816

Quay Chambers
Shed 20, Princes Wiail
{Knight Coldicutt Entrance)

. '!' - L
ki Lt Itt le 0 n P O Box 106215, Aucsland City 1143
b DX CP 18023 Lower Alart Stret;.;
H Auckiand, New Fealan
arrister Office: 0% 3775070
Fax: 09 3775071
Mob: 021 657376

Ernail: Httlelchn@quaychambers.co.nz
wrww.resourcelaw.co.ng

PE1

The information eantained in this facsimile message s COMADENTIAL INFORMATION and may alse be LEGALLY PRIVILEGED, Ris Intended only
for the individual or entity named belaw. Ifyou are notthe intended recipient, you are hereby notified that any use, review, disseminatian,
distribution or copying of this document Is stictly prohibited, 1fyou have received this document in emor, please Tmmediately notify us by
talephene (call collect to the person and number above} and destroy the oiginal message,

oy
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ATTERTION: __The General Manager : snom. _ Kift Litilejohn
FAX N {09) 437 6756 PAGES inci HEADER:
SUBJECT:. NOTICE QOF APPEAL = PROPOSED KAIPARA DISTRICT PLAN 2009
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17 November 2011

The General Mariager
Kaipara District Coungil
Private Bag 1001
DARGAVILLE 0240

And by Fax: {09) 439 67586

Dear SirMadam
NOTICE OF APPEAL - PROPOSED KAIPARA DISTRICT PLAN 2002

[ act for Farmers of New Zealand incorporated, Kaipara Citizens and Retepayers Association
Incorporated and the Poutu Topu A Trust

| enclose by way of service a Notice of Appesl | have filed in the Environment Court in Aucidand
on behalf of my clients. The appeal relates to Council's decisions on the submissions made by
my clients on the Proposed Kaipara District Plan 2009,

Yours sincerely | RECEIVED
17
I
| Kaipars Listne
Kitt LiitleJohn Dl ke
AP -HDC Hr
Kitt Littiejahn
Quay Chambears
Level 7, 2 Conanierce Street
FO B 100713, AUcxiand City 1143
DX LP 18023 Lower Albart Sireet

Auckland, New Zealand

BDbl: (09) 374 16568

Faxe [05) 377 5001

Moh: 021 657 376
{ittlsjohn@quaychambers.co.nt
wnw,resourcslaw.ce.nz
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BEFORE THE ENVIRONMENT GOURT
“AT AUCKLAND
ENV-2011-AKL-000
IN THE MATTER of an appeal under Clause 14(1) of Schedule 1
of the Resource Management Act 1881 (Act)
BETWEEN EARMERS OF NEW ZEAL AND
INCORPORATED, KAIPARA CITIZENS AND
RATEPAYERS ASSOCIATION
INCORPORATED and POLITU TOPU A TRUST
Appellants
“AND. KAIPA TRICT COUNCI
Respondent
NOTICE OF APPEAL
TO:  The Registrar
Environment Court
AUCKLAND

Farmmers of New Zealand Incorporated, Kaipara Citizens And

‘Ratepayers Association Incorporated and Poutu Topu A Trust

(Appellants) appeal against decisions of the Kaipara District
Council (Respondent) on the proposed Kaipara District Plan 2009
(Plan).

The Appellants made 2 submission and further submissions on the
Plan.

The Appellants are not trade competitors for the purposes of
section 308D of the Act.

The Appeflants received notice of the decisions on 5 Qclober 2011.
The decisions were made by the Respendent.
The decisions the Appellants arc appealing are the decisions to

reject, or accept in part only, the relief sought in the submissions
made by the Appeliants on the Plan as identified in Attachment 1.
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The reasons for the appeal are as follows:

PART A — GENERAL REASONS

8.

10.

1.

The Appellants’ members account for some 4,500 people in the
Kalpara district, who are generally concerned with the provisions of
the Plan and the Implications that it will have on the cultural, sociai
and economic well-being of the Keipara district.

Notwithstanding the decisions, the Plan still imposes financial and
administrative costs on present and future landowners in terms of
interpreting and administering its provisions, compromises the
ability of tangata whenua to provide for their cultural and sconomic
needs and wil! ultimately hinder the economic growth of the district

The Appellants accordingly relterale and rely on the specific
reasons/comments sat out in the submission they made on the
Ptan as Identified in Attachment 1 in support of this appeal.

By reference to the statutory requirements, the Appellants contend
that the decisions do not ensure that'

(a) The Plan is designed to accord with and assist the
Respondent to camy out its functions of integrated
management and control of the actual and potential effects
activities so as to achieve the purpose of the Act,

(b) The Plan gives effect 1o the New Zealand Coastal Policy
Statement or the Northland Regienal Policy Statement;

(c) The Plan is consistent with the Northland Regional Plan;

(d) The proposed objectives in the Plan are: the most
appropriate way to achieve the purpose of the Act;

{e) The proposed policies in the Plan implement the
objectives, and the that the rules implement the policies;

6] Having regard to their respecfive efficiency and
effectiveness, the proposed policles and methods are the
most appropriate metheds for achieving the objectives of
the Plan taking into account the benefits and costs of the
proposed policies and methods;

{g) The proposed rules will avold, remedy or mitigate the
actual or potentiat effects of activitias on the environment.

PART B - SPECIFIC REASONS

12,

Without limiting the general reasons in Pant A of this appeal, the
following specific issues/reagons for the appeal are identified as
foliows.

111814 -Notice of Appesl Final
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Structure/Usability of the Plan

13. The structure of the Plan and the methods it employs make it
difficult to use and the effect of its provisions on fandowners difficult
to ascertain,

14, The Pilan does not identify permitted activities, but rather multiple
‘effacts based’ thresholds to be complied with, A number of the
threshold rules are also contradictory and/or ambiguous.

15. Many of the Plan’s rules for activities require assessment against
numerous criteria which are frequently vague, open-ended and/or
inappropriate. The level of discretion intfroduced 1o the assessmant
of applications by such criteria will make the task of obtaining
resource consent onerous, costly and not guaranteed.

16. Specific examples of these issues include:

(a) The subdivision rule tables are not cascading. Unlike the
jand use rules, which include a specific column (Activity
Status if the Activity does not meet ihe Perfarmance
Standard) indicating the default activity status, the
subdivision rules do not include thie approach;

b Assessmant criteria/matters of discretion requiring the
assessment of the objectives and policies of the Plan,
which is inappropriate and unnecessary for restricted
discretionary,

(©) Assessment criteriafmatiers of diseretion requiring
consultation with parties, interest groups, landowners or
occupiers who would not necessarily be affected uncier the
provisions of section 95 of tha Act;

()] The subdivigion flow diagrame are not userfriendly and
contain errors which confuse the specific rules contained
within them.

Lise of Overlay Provisions

17. The use of Overlays (Chapter 4) adds undue complexity to the
Ptan. They are intended to apply additional or greatar regulation to
activities, including subdivision, in sensitive environments, yet are
appliad to virlually the whole of the district.

18. The Overlay provisions unreascnably and inappropriately restrict
the developmant potential of private land.

18. Alternative, simpler, and more effective methods are available to
achieve the protection of sensitive areas and maintain and
enhance amenity values, while enabling the uss and development
of land consistent with the purpose of the Act.

11181 1-Notice of Appeat Final
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Rural Subdivision Rules

20

21

22,

23,

24.

25.

The subdivision rules inappropriately and uhnecessarily restrict
rural subdivision and development in the district. The rules fail to
racognise that the Kaipara district does not share the same growth
pressures as neighbouring districts and, as such, it is neither
appropriate nor necessary to miror the subdivision and
development provisions utilised by those districts.

The general rural subdivision provisions in the Plan wili have a
signiiicant detrimental effect on the district’s growth and economic
well-being.

The Overay notations across much of the district will limit
development that can occur within these areas because the
flexible subdivision approaches’ included in the Plan cannot be
carjed out within such areas, making those approachss non-
complying in Overlay areas as a result.

In Overlay areas only subdivision in the following circumstances is
allowed (as a controlled activity), otherwise it is non-complying:

(@ General Rural Subdivision - minimum net site area of 20
hectares {Rule 12.12.1);

{b) Preservation of Natural and Cultural Heritage -~ minimum-

net site area of 4,000m?, with at least 2,500m? exclusive of
the heritage area being protected, plus 4 hectare balance
(Rule 12.12.2);

{c) Boundaty Adjustment where the net site arsa does not
differ by more than 10% (Rule 12.12.3).

Without a discretionary subdivision opportunity in the Plan, the
subdivision and development entitlements in the Overlay arsas are
undluly restrictive, inappropriate and unreasonable,

Restricted Discretionary subdivision opportunities within Overlzy
areas is also limited as follows:

(a) Ruls 12.13.1 Environmantal Benefit Lot (minimum 0.5
hectares ecoipgical benefit, minimum net site area of
4.,000m?, with at lzast 2,500m? exclusive of the heritage
area being protected, plus 4 hectare balance) ~ neting
minimum net site area requirement (4,000m% is not
consistent with acological benefit requirement (i.e.
5,000m%);

[{); Rule 12.14 Integrated Development (1 lot per 12 hectaras
} minimum net site area of 4,000m? per lot or 1 lot per 6
hactares / minimum net site area of 4,000m? pér lot);

11181 1-Notica of Appeal Fingl
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26.

28

28.
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The matters of control for these subdivision opportunities are
numerous, prascriptive and in some instances do not relate to
matters which are otherwise contained within the Plan as nJes.
Rule 12.13.1 Environmental Benefit Lot has 43 matters of
discretion that the consent authority must consider and Rule 12.14
Integrated Development has 38 matiers of discretion.

Rule 12.3.2 Rural Amenily Lot and Rule 12133 Small Lot
Development are not available ic sites within an Overlay area,
where the biggest demand or these types of allotments occurs.

There is no discretionary subdivision opportunity provided in
Section 12 of the Plan. When coupled with the binary
controlled/non-complying subdivision provisions, the absence of
such an opportunity makes the Plan's cument prévisions
inappropriate and unreasonzble, The provisions fundamentally
disenable economic growth and development in the district and do
not accord with or assist the Respondent to undariake iis functions
50 as to achieve the purpose of the Act.

Rule 12.10.1 - Excavation and Fill

28

3.

32

33.

“Excavation and Fil* is now defined in the Plan as;

“Modification of land surfaces by blading,
contouring, ripping, moving, and removing soil, spoil
or earth.

The definiion is inappropriately broad, and would include
environmentally benign land maodification activities associated with
normal farm operations and rural property maintenance, particutarly
on land affected by an Overiay provision.

Rule 12.10.1 Excavation and Fill establishes a permitied volume
and area threshold for earthworke in the Rural Zone, the East
Coast and West Coast and Harbours (Mangawhai and Kaipara}
Overlays, and Kal Iwi Lakes end Valued Natural Environments of
iMangawhai. The threshold imits are less than the thresholds for
earthworks under the Northland Regional Plan, are unreasonably
low, and would trigger the need for a consent for farming activities
in numerous circumstances.

The 23 assessment criteria/matters of discration for earthworks
consent applications are excessive and will inappropriately impose
unreasonabla financial and administrative costs on rural land
owners in terms of interpreting and addressing them all. The
matters of discretion inappropriately extend from consulting with
owners or occupiers within 200m of the siie fo confirming
consistency with objectives and policies of the Plan.

The requirement for a detailed “Excavation and Fill Management
Plan® to accompany =2 resource consent application s
unreasonable as the works may be undertaken by a contractor who

111611-Nolica of Appeal Final
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is not yet known at the time of the application. Such a plan should
simply be submitted for certification prior to commencement of
works as a condition of consent.

Rule 13.10.1 — Excavation and Fill

34.

37.

38.

*Excavation and Fili’ is now defined in the Flan as:

“Modification of land surfaces by biading,
contouring, ripping, moving, and removing soil, spoil
or earth,

The definition is Inappropriately broad, and would include
environmentally benign land modification activities associated with
normal regidential and property maintenance acfivities.

Rule 13.10.1 Excavation and Fill is applied both io properties within
the general Residential zone and within an Overlay area, Together,
sub-paragraph (e) (“any excavation or fill on land does not have an
average slope greater than one in eight, and extend over and area
greater than 200m®, and the volume threshold) would require the
majority of earthwnrks in the residential zone (primarily for the
establishment of buiding platforms and curtilage) to obtain
resource consent.

The 13 assessment crteria/matters of discretion for earthworks
consent applications are excessive and will Inappropriately impose
unreasonable financial and administrative costs on rural land
gwners in terms of interpreting and addressing them all. The
matters of discretion inappropriately extend from consulting with
owners or occuplers within 200m of the site to confiming
consistency with objectives and policies of the Plan.

The requirement for a detailed "Excavation and Fill Management
Plan” fo accompany a resource consent application is
unreasonable as the works may be undertaken by a contractor who
is not yet known at the time of the application. Such a plan should
simply be submitted for certification prior to commencement of
works as a condition of consent,

Incorporation of Mangawhai Structure Plan — Chapter 3A (Mangawhai
Growth Araa), Appendix 25A (Design Guidelines)

38.

The Appellants suppori the incorporation of the Mangawhai
Structure Plan into the Plan. However, the technique adopted by
the Plan is inappropriate and ineffective.

There is no consistency between the rural, residential, rural-
residential and conservation zones promoted by the Mangawhai
Structure Plan and those zones identified for the same area in the
Plan. In the absence of re-zoning in accordance with the
Mangawhai Structure Plan, the Zonings in the Plan apply, and the
objective of giving effect to the Btructure Plan is frusirated.

111641 -Nofica of Appea!l Final
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41, The use of the Overlay mape also conflicts with the Struciure Plan
putcomes. The rules of the relevant zones do not require
compliance with Appendix 25A (i.e., there ara no specific rules
applicable to sites within the Mangawhai Structure Plan areas as
there are with Overlay areas), but rather reference is
inappropriately made to this Appendix through Assessment
Criteria, Matters of Control or Matters of Discration.

Chapter 3 Land Use and Develnopment Strategy; Appendix 3.1
Struciure Plan Cuicomas

A2, Ghapter 3 Land Use and Development Strategy and Appendix 3.1
Structure Plan Quicomes are unpnecessary to be included in the
Plan. In identifying “Growth Areas’, the Plan will encourage “land
banking” and stifle growth.

43. Requiring ali new urban growth to be sanctioned through structure
pléns s Inappropriate, inefficient and disenabling of the sustainable
management outcomes sought by the Plan. Unlike districts to the
south and sast where structure planning is an effective end
appropriate mechanism to plan for growth, with the exception of the
Mangawhai area, the Kaipara district is not subject to even modest
growth pressure that would justify time and cost intensive structure
planning in advance of growth.

a4, The Respondent can undertake structure planhing at any time if
that is required due to demand. In the meantime “growth areas”
should not be identifled within the Plan.

Kaipara District Council Engineerirg Standards 2009/2017

45, The Plan irtends to incorporate by reference the Kaipara District
Coungcil Engineering Btandards 2009 (and subsequently, 2011) as
enabled by Clause 30 of Schedule 1 of the Act. However, the
Respondent failed correctly to follow the procedure 1o incorporate
by reference in Clause 34 of Schedule 1 of the Act.

48. in some instances, the Plan requires compliance with the Kaipara
District Council Engineering Standards as if they were rules in the
Plan. However, the provisions in the Standards do not comply with
section 75(1){c) and have not been assessed under section 32 of
the Act.

47 Many provisions in the Standards are inconsistent with the purpose

of the Act, unreasonably and inappropriately impact on private
property rights and propose onerous engineering requirements
without resource management/effects based justification.

Consequerntial Amendments — Map Series 2 (Sites, Feafures and Units)
48. The decisions made conssquential amandments to Map Series 2

{Sites, Features and Uniis), which incluces reference to Kaipara
Harbour Coastal Area and Mangawhai Harbour Coastal Area.

11181 1-Nettes of Appesl Final
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49, If a site contalns an Area of Significance 1o Maori (and thera are

numeroys such landholdings within both the Kaipara Harbour
Coastal Area and Mangawhai Harbour Coastal Area) any activity
on such sites ia consequentially now required to have regard to the

provisions of Section 17,

50, Rule 17.10.2 Earthworks on a site containing a Category A
Rescurce or Feature idenfified in Appendix 17.1 or an Area of
Significance to Maori identified in Appendix 17.2 will require any
"earthworks® (the term Earthworks is not defined In the Plan) within
an Area of Significance to Maori to obtain a resource consent.

51.  The Plan as nofified did not include such & requirement for consent
in relation to such areas, and no submission sought such a
requirement. The requirement is inappropriate and unreasonavle.

Consequential Amendments to Rvle 12.10.3 (Dwellings) Rule 13.10.3
(Dvrellings)

52, Consequential amendments were made to Rules 12,10.3 and
13.10.3 {Dwellings) by the decisions. The amendments contain
errors and contradictions.

53. The referance in Rule 12.10.3(c) to habitable building floors belng
designed with a minimum freeboard height to ficor level of “500m”
above the 100 year ARI flood level is an error.  The correct height
should be *500mm’.

54. The reguirement for two minimum fioor levels in both Rulas
12.10.3(c} and Rule 13.10.3(e) is contradictory. Whilst Note 2
suggests that the minimum floor levels have been determined
using One Tres Point 1864 datum levels. this is quite different to
the requirement to have a3 minimum floor level of §.0m above mean
sea level. The conflict should be remedied.

55, jt is not clear why the rule includes both the requirsment for floor
levels for habitable bujlding floors’ and a ‘minimum floor level for

any new building’.

RELIEF SOUGHT

585. The Appelfants seek the following relief.
General and Usability

(a) Amendments io the provisions of the Plan as sought in the
Appellants’ submission (whers not already accepted);

Cvsriay Provisions

(§3)] The deletion of all Overlay provisions and mapping from
the Plan;

14181 1-Notiee of Appesd Finat

. g




17112811

15:24

BUAY CHAMBERS + B94356756

Rural Subdivision Rules

()

{d)

Raduce the minimum allotment size in Rule 12.12.1
General Rural Subdivision io 4 heclares as a controlled
aclivity, or

Include a new subdivigion rule into Ruie 12.12.1 General
Rursl Subdivision enabling subdivision as a discretionary
activity provided @ reasonable average alloiment size is
achieved;

Rules 12.10.1 Excavalion and Fill

®

(f)

(@®
(h)

0

Amend the definition of *Excavation and Fill’ so that
normat farming and rural propetty maintenance activities
do not require regource consent;

Amend the volume thrssholds in Rule 12.10.1 so thal they
are consistent with the relevant regional plan provisions for
eartrworks;

Delate the area threshold component of Rule 12.10.1;

Revise (and reduce) the. number of assessment
criteria/matters of discretion in Rule 12.10.1;

Remove the requirement for an ‘Excavation and Fill
Management Plan® to accompany a resource consent
application for earthworks,

Rules 13.10.1 Excavation and Fill

() Amend the definition of “Excavation and Fill' so ihat
normal residential and residential property maintenance
activities do not require resource consant;

(k} Amend the volume thresholds in Rule 13.10.1 so that they
are consistent with the relevant regional plan provisions for
earthworks;

{ Dalete the area threshold component of Rule 13.10.1;

{m} Revise (and raduce) the number of assessment
criteria/matters of discretion in Rule 13.10.79;

(n) Remove the requirement for an “Excavation and Fill
Management Plan’ to accompany a resource consent
application for earthworks;

Mangawhai Structure Plan

{c) Delete Chapter 3A Mangawhai Growth Area and Appendix

25A Design Guidelines from the Plan;

111611-Natice of Appeal Final
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(p) Direct the Respondent to incorporatefintegrate the land
use zones and methods identified in the Mangawhal
Structure Pian info the Plan by way of variation;

Growth Areas

{q) Delete Chapter 3 tand Use and Development Strategy
and Appandix 3.1 Structure Plan Qutcomes from the Plan;

Engineering Standards

n Pelste all references to the "Kaipara District Council
Engineering Standards” from the Plan; and

{s) Direct the Respondent fo properiy incorporate/integrate
the “Kaipara District Council Engineering Standards” into
the FPlan by way of variation; or

(t Amend the Plan so that the “Kaipara District Council
Engineering Standards® do not opsrate as rules and non-
compliance with them does not affect the status of any
activity requiing consent and is only a matter for

assessment;

Map Series 2

{11} Amend the Plan to delete all consequential amendments
made to Map Series 2 (Sites, Features and Units} by the
decisions;

Rules 12.10.3 and 12.10.3 {Dwellings)

(v) Amend Rule 12.10.3(c) to read “500mm" rather than
“500m",

{w) Delete from Rule 12.10.3(c) and Rule 12.10.3(e) the
requirement that: The minimum floor level of any new
dwefling shall be 5.0m above mean sea level;

Consequential

X} Make such other, further or consequential amendments to
the provisions of the Plan as may be required to give effect
to this appeal; '

Costs
%] Costs against the Respondent.

The following documents’ are attached to this notice:

' See Advics Wotes.

114611-Nntice ~f Appeal Final
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{(a) A copy of the Appellants’ submission (Attachment 1);

{b} A copy of

(Attachment 2);

the Respondent's relevant decisions

(€) A list of names and addresses of persons to be served
with a copy of this notice (Attachment 3).

Signature:

FARMERS OF NEW  ZEALAND
INCORPORATED, KAIPARA CITIZENS
AND RATEPAYERS ASSOCIATIONM
IHCORPORATED and POUTU TOPU A
TRUST by their authorisad agent:

vdlVay ]

Date:
Address for service:

Telephone:
Facsimila:
Email:

11151 1-Nn¢ice of Aopeal Finst

KR#M L@
17 Novamber 2011

Mr Kiti Litllejohn

Quay Chambers

Levet 7, 2 Commerce Street
PO Box 106215
AUCKLAND CITY 1143

(08) 374 1669
(09) 377 5071

littieiohn@quaychambars.co.nz
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Advice to recipients of a copy of this notice

Howv to become perly to proceedings

You may be 2 party to the appsal i you lodge a notice of your ish 1o ba a parly to the
proceadings fin form 33) with the Frwvironment Court, and serve copies on fhe other parties,
within 15 working daye after the peried for lndging & notice of appeal ends.

Your right 1o be a parly to the proceedings in the Court may be limiled by the irade
compeition provisions in section 274(1) amd Fart 11A of the Resource Management Act
1891,

You may apply o the Environment Court under section 281 of the Resaurce Managemant
Act 1891 far 3 walver of tha above timing or service requirements (see form: 38).

Fow fo obiain ooples of dociments relsting i» appeal.

The copy of this notice served on you does not attech & copy of the Appallants’ submigsion
or the relevant decisions appealed. These documents may be obtained, on reguest, from the
Appellants.

Advice

if you have any questions about this notice, contact the Environiment Court in Aucidand,
Wallington or Christchurch.

141841 -Nesice of Appeal Hns!
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Attachment 12 - Copy of Submission®

= ajtschment 1 is contained in e ssparate bundlz fied with this notice.
 The copy of the submission attachec hes deen grapnwaiy highlighted to iuenidy the
sibinizsions that ware accapted, accapte: in pai o isfetied.

111511-Notice wf Aopeal Firs
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Attachment 2* - Copy of Decisions

e ——

* Aiachmant 2 In prstained in the reparats bundia filed with this notcs.
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Altachimen: 2 - Names and addresses of persons to be setved
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